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Introduction

he idea that citizens are free to dissent is ingrained in the American mythos,

a concept even older than the Declaration of Independence itself. Equally

important in this value system is the conviction that no nation state can
survive as a democracy unless it safeguards political expression and activity.

Where does the right to dissent stand today? Throughout our history, the foundation
on which dissent stands has shifted, becoming stronger or weaker in relation to a
host of political and social contingencies. Today, this most fundamental democratic
right is under attack. The government has exploited public fears of terrorist violence,
aggravated by its own scare tactics, to enact changes to law enforcement and to
crack down on a host of forms of protest and free speech. Such government tactics
compel individuals into surrendering their rights.

For example, since the 1999 World Trade Organization protests in Seattle, law
enforcement has aggressively used a range of tactics to intimidate protesters and

to silence lawful expressions of dissent in the United States. In 2004 the National
Lawyers Guild issued the report, The Assault on Free Speech, Public Assembly,

and Dissent, cataloguing these tactics. One is unwarranted collective punishment of
individuals who peacefully exercise their First Amendment rights. Police routinely
make unfounded mass arrests and detentions to keep people off the streets and out
of the eye of the media. Another trend is police-initiated violence at demonstrations,
notably the use of so-called less-lethal weapons against peaceful protesters. Despite
their name, such weapons—among them chemical sprays, impact projectiles, and
electroshock weapons—are often associated with fatalities. This police practice has
been acknowledged and condemned by several independent panels investigating
police actions, and by the United Nations Commission on Human Rights.!

Regardless of condemnations by investigatory commissions, when the press
reports on protests it devotes little coverage to continuing police misconduct and
the excessive and unnecessary use of force. Rather, the visual images and written
words rely on stereotypes to describe protesters as “anarchists,” “extremists,” and
“radicals.” Such depictions affect the way others perceive protesters and often
deter people from participating in pre-planned events because of concern over the
potential for confrontation or even violence.

Negative media portrayals of protesters, and protest in general, pave the way for
a broad hierarchy of threats to the First Amendment. On one level, police are
arresting demonstrators and others without probable cause and then committing
perjury and altering evidence that would otherwise both exculpate those arrested
and reveal patterns of gross police misconduct. Such actions can be ruinous to the
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arrestees who are forced through the court system, often at great personal expense
and inconvenience. And such actions are detrimental to the integrity of the criminal
justice system and corrosive to public confidence that the system works.

At the top of the hierarchy, the Justice Department is
routinely applying the emotion-laden designation of
“terrorist” to activists in order to intimidate them, to
levy higher charges and penalties against them, and
arguably to influence the outcome of trials.

At the next level, local and state governments show disdain for free speech by
passing legislation punishing certain offenses more severely if committed for
political reasons. For example, the New York Police Department enacted regulations
clearly aimed at bicycle activists who ride as a group once a month through the city
streets. At the same time, many cities and states are loosening or even removing
decades-old restrictions on police spying on political activists. These restrictions
were originally enacted after it became clear that law enforcement, from municipal
police to the FBI, was being used as a tool to persecute political dissidents.?

At the top of the hierarchy, the Justice Department is routinely applying the emotion-
laden designation of “terrorist” to activists in order to intimidate them, to levy
higher charges and penalties against them, and arguably to influence the outcome

of trials. The FBI is issuing subpoenas to activists to testify in front of grand juries
in an unlawful attempt to engage in political intelligence gathering. Environmental
activists are now the Justice Department’s primary target, called “domestic
terrorists” for acts of civil disobedience aimed at drawing attention to spoilage of the
environment. Animal rights activists are also being targeted, evidenced by the recent
passage of the Animal Enterprise Terrorism Act, a law that treats as terrorism certain
activities—many protected by the First Amendment—if committed on behalf of
animal rights. Moreover, federal and local legislation is being enacted that punishes
crimes more seriously if committed to protest governmental policies or corporate
practices that benefit government. These highly-coordinated federal tactics are
unrelated to legitimate law enforcement efforts.

Incentives for Targeting Domestic Activists?

Federal law enforcement is facilitating the persecution of activists by local

police. After September 11, both the Departments of Justice and Homeland
Security devoted over 500 million dollars to bolstering local and state intelligence
operations.’ Many communities across the country have applied for and received
generous federal counterterrorism grants. To qualify for the federal grants,

the Department of Homeland Security requires states to create strategic plans
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with statistics on the number of “potential threat elements” in their state.* The
Department’s definition of such “threat elements” is so broad—groups or individuals
who might use force “to intimidate or coerce” with a “possibly political or social”
goal—that they could be easily read to encompass activists. That seems to be what
has happened.

For example, a U.S. News & World Report inquiry found that “federal officials have
funneled hundreds of millions of dollars into once discredited state and local police
intelligence operations.”™ As a result, as David E. Kaplan wrote in U.S. News, police
are devoting great time and money to following ordinary Americans: “U.S. News
has identified nearly a dozen cases in which city and county police, in the name of
homeland security, have surveilled or harassed animal rights and antiwar protesters,
union activists, and even library patrons surfing the Web.”

One thing is certain: the government is targeting individuals based on political
affiliation with the same sense of urgency, and using the same tools, traditionally
employed to target gangs and “terrorist groups,” and is doing so with a high rate

of misinformation. In 2003 the Justice Department exempted the National Crime
Information Center (NCIC) database from the Privacy Act requirements saying that
“it is impossible to determine in advance what information is accurate, relevant,
timely and complete.”” And the Office of the Inspector General in its June 2005
Audit Report said that the Terrorist Screening Center could not ensure completeness
or accuracy of its information, finding instances in which the database both omitted
names that should have been on it and included inaccurate data on persons listed in
the database.®

For example, a file created in 1995 to track individuals associated with gangs and
terrorist organizations now includes domestic activists. The Violent Gang and
Terrorist Organization File (VGTOF) is a component of the Terrorist Screening
Center. It is also queried by local, state and federal law enforcement officers
because it is part of the NCIC,’ and includes records of individuals of interest to law

COSTLY TECHNOLOGY FAILURES

In an effort to improve coordination of intelligence, the federal govern-
ment has expended millions of dollars to link law enforcement
databases on the state and local levels. Despite the investment of this
significant amount of money, the many information systems still cannot
communicate with one another. Some efforts have even failed com-
pletely, such as the Matrix system that used data mining technology and
that was terminated in 2005 due to privacy concerns.
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enforcement due to suspected or known ties to international or domestic terrorism.'”
Among other information, the VGTOF now includes names of individuals with no
criminal history who are being investigated as being politically active or connected
with politically active organizations. A 2002 FBI memo stated that the file will
include, among others, “Anarchists, Animal Rights Extremists, Environmental
Extremists, and domestic extremists.”!! Officials never have to justify the decision

to place someone on the list, a list that can be accessed by virtually every law
enforcement official with whom the person comes into contact, even during a routine
traffic stop. The VGTOF contains a high rate of error.'?

The Supreme Court has unambiguously rejected
claims that the president has inherent power to
engage in spying on his critics. In establishing this
principle over thirty years ago, in United States v.
United States District Court, the Court rejected the
Nixon Administration’s claim of “inherent power”
for the president.

Setting the standard for this hierarchy of threats to the First Amendment is the
President of the United States. The decision by President George W. Bush to
authorize warrantless spying on Americans stands as the supreme example of
government disregard for the First and Fourth Amendments, as well as for the rule
of law. The Supreme Court has unambiguously rejected claims that the president

has inherent power to engage in spying on his critics. In establishing this principle
over thirty years ago, in United States v. United States District Court,"” the Court
rejected the Nixon Administration’s claim of “inherent power” for the president. In a
unanimous opinion, Justice Powell, a Nixon appointee, wrote in concurrence in that
case:

That ‘domestic security’ is said to be involved here does not

draw this case outside the mainstream of Fourth Amendment

law. Rather, the recurring desire of reigning officials to employ
dragnet techniques to intimidate their critics lies at the core of that
prohibition. For it was such excesses as the use of general warrants
and the writs of assistance that led to the ratification of the Fourth
Amendment.'*

Current presidential excesses render this decision all the more timely. Three decades
later, the Bush administration employs unlawful dragnet techniques to intimidate
critics, under the guise of national security, as did the Nixon administration. Current
government spying patently contravenes the Foreign Intelligence Security Act,
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Hierarchy of Government Attacks to the
First Amendment

Chilling Free Speech in the Streets
e Arresting demonstrators en masse without probable cause
® Using so-called less-lethal munitions against passive protesters

e Altering evidence or committing perjury about false arrests and
police-initiated violence

Chilling Free Speech at the City and State Levels
® Regulations aimed at bicycle activists in NYC

® State legislation, punishing actions more severely if motivated by a
particular ideology

® Loosening or removing restrictions (consent decrees) on police
spying on activists

Chilling Free Speech at the Federal Level

® Government surveillance and data gathering on Americans based on
political ideology

® Terrorist sentencing enhancements for activists convicted of prop-
erty crimes

® Federal legislation (Animal Enterprise Terrorism Act), and related
state legislation, punishing actions more severely if motivated by a
particular ideology

® Using grand juries to gather evidence of political affiliations and
other personal information

® Threatening harsh prison sentences to intimidate activists to inform
on others
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enacted to allow monitoring of unlawful foreign agent activities while protecting

the civil liberties of Americans after the FBI’s COINTELPRO." Further leaks have
hinted at other practices that undermine free expression and privacy rights, such as
tracking and recording millions of telephone calls and e-mails, disclosing telephone
and airline customer information, and demanding financial information from United
States banks.'* Knowing that communications may be secretly monitored has an all-
pervasive and chilling effect on free speech. It is this chilling effect that the First and
Fourth Amendments were designed to avoid.

In examining these multi-level government abuses, an unsettling snapshot emerges
of the Bush Administration’s agenda to sidestep these constitutional protections and
to criminalize dissent.



Protest—A Maligned Tradition

“Welcome to Miami motherf----r, this is what you get when you f--- with us, " is
what one of them said to me as the van pulled off. I was handcuffed behind my back
and laid out on my stomach; my feet dangled out the back of the van—there wasn t
enough room with all the cops. The police officers gave each other high-fives and
proceeded to drive around looking for another Legal Observer, all the while arguing
whether they could fit her in the back of the van with me.

Minutes earlier, three of the cops had jumped out of the white nondescript van and
attacked me. They were all wearing ski masks and dressed as anarchist black bloc
protesters. I threw up my hands and offered no resistance. They punched me and |
fell to the ground and attempted to protect myself. They kept punching me, kicking
me, and then they dragged me into the back of the van. They told my two friends to
get the f--- out of there or they would get it too. They eventually took me to a small
windowless room in the police station where they proceeded to interrogate me about
my political affiliations, schooling, and friends. They never took off their ski masks.

The moment that white van pulled up next to me, my stomach dropped. I knew
exactly what was coming. When they had me in the back of the van, I laughed a
little bit. Were they serious? Complete panic and fear then set in because they
were, indeed, serious. They threatened to kill me. Looking back, it was all very
surreal and so very absurd.

Today, when I relate the story to other people and listen to their reaction. They
usually respond with “I had no idea,” or “How could this happen in the United
States?” The truth is that it did happen because this government is scared. That is
what this whole experience has made me realize. Our organizing in the streets and
in the courts is a threat to this government, otherwise they would not pay us so much
attention. Ultimately, that realization has strengthened my resolve to keep fighting.

— Miles Swanson, Legal Observer at the FTAA
meeting in Miami, 2003

most significant social movements have used protest to propel their issues

into the public’s consciousness, as a form of political process protest is
largely viewed as problematic at the time it occurs.!” Those who participate in
acts of protest are frequently depicted as deviants, lawbreakers, or the “other.”
When pictures of protests appear in the press, more often than not they focus on
confrontation with police in an effort to suggest that protest is criminal.

T he word “protest” has a negative connotation in the mass media. Although
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In hindsight, victories gained through protest are often viewed much more
favorably, such as Martin Luther King’s 1963 March on Washington. Several trends
serve to reinforce a negative image of protest and to discourage it: the negative
media depiction of protesters, the institutionalized use of disproportionate police
force against peaceful assemblers, and the levying of higher penalties for minor
infractions, to name a few.

One sociologist, Brian Martin, explains the negative portrayal of protest, and
protesters, thus: most forms of protest are considered threatening when the
theoretically less powerful members of society—women, low-income people,
persons of color—ask the state to take some form of action.'® The more powerful,
authoritarian groups generally hold that problems with their social structure are
better left to the experts.!” Martin writes: “To many people, protesters have a bad
image: the rabble in the streets. Although the vast majority of protest activity in
liberal democracies is nonviolent in reality and intent, an aura of actual or potential
violence commonly accompanies media presentations and popular perceptions

of protest.”

Martin says that negative portrayals of protests derive from an entrenched fear that
many people have of engaging in protest. Those few who do become involved are
labeled the “fringe” elements.?!

Police Violence Aimed at Protesters

Police treatment of protesters reflects the negative light in which activists are
viewed. Deployment of police in riot paraphernalia and weaponry at mass
assemblies not only increases the chance of causing serious injuries and even
fatalities, but also changes the flavor of a protest and may actually incite violence.
In the words of Boston Police Superintendent James Claiborne, the Incident
Commander for all American League (baseball) Championship Series: “...if you
come in geared up for a fight you certainly will encounter a fight, whereas if you
come in with soft clothes, your regular everyday uniform, it’s just regular everyday
business.” He went on to cite experiences in Northern Ireland where they have
learned that “when officers come dressed in tactical equipment, it incites the crowds
and they almost always ended up with a major foray.... [T]he way the police officers
are attired has a lot to do with how people react to the police officers.”*

Use of less-lethal munitions accompanies an increased coordination among local
and federal law enforcement agencies, and even the military, including the National
Guard. This heightened level of interagency cooperation, with military force, is
reminiscent of the police response to civil disturbances in the 1960s and 1970s.
However, even then the government acknowledged that “the use of the armed forces
against a civilian population is an important symbolic act that raises the strongest
emotions; and it is a major terroristic objective to produce just such a reaction.””
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By deploying the military, or military-type munitions, police send a highly visible
message to the public at large, and to protesters and would-be protesters, that
demonstrators’ lawful activities are likely to be violent and dealt with in much the
same manner as the government would respond to terrorists.

“[W]hen officers come dressed in tactical equipment,
it incites the crowds and they almost always ended up
with a major foray....[T]he way the police officers are
attired has a lot to do with how people
react to the police officers.”

- Boston Police Superintendent James Claiborne

Human rights organizations and civil liberties groups have condemned the use

of less-lethal munitions against the citizenry. Several commissions investigating
injuries and fatalities from such weapons have called for changes in the way they
are used, or for their complete abolition for use on domestic populations.* The
commission investigating the death of Victoria Snelgrove, a student killed by an FN
303 projectile impact weapon after a Boston Red Sox game in 2004, recommended
the creation of national standards for certification of less-lethal weapons, as well as a
testing and evaluation program to provide national certification to weapons meeting
those standards.”

Journalists Not Exempt from Assault and Arrests

Journalists have also become a government target, especially on the occasions when
reporters try to present an objective view of events, such as instances of police
misconduct. In recent years, journalists reporting from political hot spots have faced
increasing levels of interference, including arrest and sometimes deadly violence.

Reporters were beaten by members of the Los Angeles Police Department’s Metro
Division at an immigration protest on May 1, 2007. Telemundo anchor Pedro Sevcec
was pushed to the ground with his cameras as he was broadcasting on live television
from a tent that Police Chief William J. Bratton acknowledged was “clearly [for

the] news media.”*® Another reporter for Telemundo, Carlos Botifoll, was hit by a
baton, and seven other news reporters and staff were injured: four from KVEA-TV,
one from KTTV-TV, a camerawoman (whose wrist was broken) and a reporter from
KPCC-FM radio. %’

In an April 20, 2007 letter to the New York Times, Athens Banner-Herald columnist
Ed Tant wrote that he was arrested while taking notes and photographing a peaceful
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226 DAYS IN JAIL:
Record for Longest Sentence Served by a Journalist

In 2006, independent video journalist and blogger Josh Wolf was jailed
for refusing to comply with a federal judge’s order to turn over his video
of a protest at the 2005 Group of Eight Summit to a federal grand jury
investigating the torching of a police car and the assault of an officer
during the protest.In February 2007, he broke the record in this country
for the longest sentence served by a journalist. The National Lawyers
Guild believes that the grand jury was improperly used to obtain ma-
terials which would normally be protected under California’s Reporter
Shield Law.

Jose Luis Fuentes, of the Oakland based firm Siegel & Yee, represented
Wolf on behalf of the National Lawyers Guild.In a June 8, 2006 press
release Fuentes said:"My client’s political activity and free speech activ-
ity in the Bay Area as a journalist and this subpoena, with its associated
threat of jail time for noncompliance, has an incredible chilling effect on
his and other journalist’s freedom to gather and disseminate informa-
tion of groups who espouse dissident beliefs.”

On April 3,2007, Wolf was released after reaching an agreement with
the United States Attorney’s office to submit raw footage from the 2005
protest. Wolf said that there is nothing of value on the tape.In addition
to securing his release from prison, Wolf did not have to testify before a
grand jury in the investigation.

demonstration in front of the New York Public Library during the 2004 Republican
National Convention. He described being trapped by New York City police officers
when they surrounded scores of protesters and bystanders in nets, in what he called
“a pretext for crushing dissent and silencing antiwar voices during convention
week.”?®

A record number of journalists were killed or jailed in 2006, with at least 110
journalists killed, according to a 2007 annual survey of press freedom by Reporters
Without Borders (RWB).? In addition, new dangers have emerged as the Internet has
become a key tool for activists: some countries are targeting Internet publications
and using technology to spy on and censor dissent often with help from U.S. firms.*
Congress has made little headway in regulating such actions. RWB recommends
“Internet neutrality” legislation to protect freedom of expression by requiring
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telecommunications companies to treat internet broadband content alike and to move
information at the same network speed, regardless of whether the customer is an
individual blogger or a major commercial website.’! The Senate, however, rejected
legislation to do that in February 2007.

Recent police interference with journalists has encouraged supporters of free press
to provide help to reporters. For example, during the 2004 Republican National
Convention in New York, attorneys from the firm Levine Sullivan Koch & Schulz,
working with the Reporters Committee for Freedom of the Press, established

a 24-hour hotline for credentialed journalists covering the convention. Police

and other officials cooperated with hotline lawyers to minimize problems for
journalists arrested or detained during demonstrations or who were affected by other
disturbances that occurred during the convention.

Normalizing Police Violence: The Power of Negative Media Depictions

The media is an important factor in political protest, both in educating others

about the issues at hand and in attracting additional supporters.*> Generally, protest
movements begin with small numbers and in a condition of relative isolation.
Accurate and ongoing media coverage of such activities is essential to help attract
others with similar viewpoints so that the movement can grow. Indeed, this is one of
the reasons that mass actions are organized.

One of the first measures in silencing dissent is to deter people from attending
demonstrations altogether. The media plays a pivotal role in helping accomplish this
by depicting protesters as violent and showing striking images of weapon-bearing
police officers in riot gear well in advance of given events. As sociologist Daniel
Myers writes, “television has the ability to make the events it reports on more real
to the watchers by showing footage of actual rioting, damages, the behavior of the
police....These images can work to both agitate those who view them or to suppress
further action by showing the negative outcomes.”**

More often than not, news reports portray protesters as disrupters or deviants,
especially when their actions are aimed at holding corporations or politicians
accountable.* In the late 1980s, researchers found that consistent negative media
portrayal of protesters in Minneapolis-St. Paul “unfairly prejudice[s] their audience
against the issues and ideas raised by protestors.”** Other research shows how press
coverage of protest activities can actually increase public antagonism toward the
cause at issue.’ Coverage of mass demonstrations, when it happens, further distorts
the truth by frequently downplaying attendance numbers. Reporters either rely on
estimates of attendance provided by police or do not conduct independent research
to ascertain accurate counts.
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When events are reported on, the media focuses on any incident of protester
violence, even if it is an isolated act among thousands of peaceful protesters. Such
selected coverage emphasizes the exceptional instances of protester violence while
entirely discounting the more frequent use of violence by police. When protestors
occupied U.S. Congressional Representative Frank Riggs office in October 1997,
police subdued them with pepper spray. The encounter was captured on film and a
protester explained the reasons for the protest. The television news cut that portion
from the report.’” As well as demonstrating how activists” messages can be silenced
or distorted in the media, such incomplete reports “normalize police violence against
protestors, which is dangerous for all involved in peaceful protest.”®

For example, the New York print media engaged in hyperbolic coverage months
before the 2004 Republican National Convention. The cover of the May 17, 2004
issue of New York magazine promoted companion articles, accompanied by a
photograph of a protester wrapped in a U.S. flag. One headline taunted: “Cops

to Protesters: Bring It On.”* The other read: “The Circus is Coming to Town: A
Bush-hating nation of freaks, flash-mobbers, and civil-disobedients is gathering to
spoil the GOP’s party.”* Nearly the entire front page of the July 12, 2004 edition
of the New York Daily News contained an exaggerated proclamation: “ANARCHY
THREAT TO CITY Cops fear hard-core lunatics plotting convention chaos.”!
Inside the paper, a two-page headline announced: “FURY AT ANARCHIST
CONVENTION THREAT. ‘These hard-core groups are looking to take us on. They
have increased their level of violence.”—Police Commissioner Raymond Kelly.”*?
The Daily News reported how “Kelly and company have to combat a shadowy,
loose-knit band of traveling troublemakers who spread their guides to disruption
over the Internet.”*

Although the New York Daily News is a tabloid, and prone to sensational headlines,
it has the largest circulation and readership in the New York market.

Mara Verheyden-Hilliard, co-chair of the National Lawyers Guild’s Mass Defense
Committee, notes that in addition to chilling participation in protests, and justifying
harsh police tactics:

Such misleading news coverage is part of an effort to get the activists
and the legal community to buy into the police line that there are
‘good protestors’ and ‘bad protestors’ and therefore agree that there
is a real threat that then necessitates police response to protest. Take
action against the fictional bad protestors but don’t trample on the
rights of the ‘good’ kind of response, which diverts from those who
are the real violent actors over and over—the police.**

The media played a large role in shaping police treatment of protesters,
acknowledged an independent review panel investigating the actions of the Miami-
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Examples of hyperbolic news coverage before the 2004 Republican National Convention in New
York included this July 12, 2004 New York Daily News front page headline and story portraying
protesters as angry anarchists and even “lunatics.” FRoM GUILD ARCHIVES.
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Dade Police Department and the Miami-Dade Corrections and Rehabilitation
Department during the FTAA conference. In its September 2004 FTAA Inquiry
Report, the review panel wrote that “[m]edia coverage and police preparation
emphasized ‘anarchists, anarchists, anarchists’ and this contributed to a police
mindset to err, when in doubt, on the side of dramatic show of force to preempt
violence rather than being subject to criticism for avoidable injury and destruction
based on a reserved presence of police force.”* In addition, the report found that
police were trained to address massive civil disturbance because “intelligence
indicated some groups might attempt to ‘violently disrupt the FTAA conference and
cause damage to both private and public property.””*® The review panel found, in
fact, that there were no large disturbances.

Attorney Mara Verheyden-Hilliard notes that
“misleading news coverage is part of an effort to get
the activists and the legal community to buy into the
police line that there are ‘good protestors’ and ‘bad

protestors’ and therefore agree that there is a real
threat that then necessitates police response
to protest.”

In an extreme example of government overreaction to anticipated protests, Governor
Sonny Perdue of Georgia declared a state of emergency before the June 2004 Group
of Eight (G-8) summit on Sea Island. Prominent media coverage, both local and
national, was given to the Governor’s declaration. Perhaps not surprisingly, only a
few hundred protesters actually appeared, and the small number of arrests that took
place were mainly for blocking traffic.

Post-Protest Reporting

The mass media does not routinely provide coverage of domestic protest events.
When it does, reporters usually report extremely low estimates of attendance.

In a detailed study of 287 peace demonstrations across the United States on February
15, 2003, Yvonne Kimmons and Bryan Williams analyzed low and high attendance
estimates and then examined how the media reported on the events.*” They found
that:

e journalists fail to research accurate attendance numbers, or fail to mention
estimates entirely,

e college newspapers are generally doing a better job reporting on local antiwar
events than other local newspapers,
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e television reports are much more likely to underreport crowd sizes than print
media, and

e most print journalists report numbers as if there are “two sides”—police and
organizers—and fail to conduct their own counting or to explain how police
counted.

Kimmons and Williams mention the example of a CNN reporter in Los Angeles
reporting that she was in a crowd of 15,000, a number half the size of the police
estimate. “Not a single article we came across described the police methods of
counting crowds, while journalists often described the organizers’ counting methods.
Do the police have methods?”#®

The researchers praised reporters Anne Saker and Molly Hennesy-Fiske of the
Raleigh News & Observer for including their own estimates by calculating the
number of people who passed by a point outside their newspaper building each
second, in addition to explaining how the organizers reached their own estimate
of 7,000.%

A Proud History of Civil Disobedience

As mentioned above, in retrospect notable mass demonstrations have been deemed
honorable actions. Similarly, many acts of civil disobedience have been considered
noble acts throughout United States history. National Lawyers Guild member Lauren
Regan, executive director of the Civil Liberties Defense Center (CLDC) in Eugene,
Oregon, explains that recent government targeting of environmental and animal
rights activists includes harsh penalties for actions (such as property destruction) that
have in the past been seen as acts of civil disobedience:

The incidents alleged in these indictments are acts of sabotage. Even
many of our famed historians have mentioned that acts of sabotage
were deemed a form of civil disobedience historically. This type

of sabotage has been used in resistance movements since the birth

of this nation’s democracy. For example, the Boston Tea Party in
1773 was probably one of the most famous examples of an act of
sabotage done for a noble purpose, the resistance of tyranny. In the
1850s there were a number of instances where anti-slavery activists
stole property, meaning slaves, and broke into police stations to steal
slaves escaping from their masters, due to the fugitive slave law of
1850. In many of those incidents, the defendants were acquitted by a
jury of their peers. Even though government and prosecutors deemed
them crimes, the laws of society deemed them to not be crimes. The
role of civil disobedience, of which sabotage is one such tactic, has
played a pivotal role in the formation of our democracy. Even



10 Punishing Protest

Thomas Jefferson said, ‘the spirit of resistance to government is so
valuable on certain occasions that I wish it to be always kept alive.”®

While leaders in government frequently revere the ideologically-prompted actions
of early civil disobedients, here and in other parts of the world, recent acts of
conscience have been met with disdain, and severe criminal sanctions.

Conclusion

Although the act of protest in this country has played an integral part in effecting
systemic social change, both protest and protesters evoke negative responses for
many. Acts of civil disobedience that have historically earned a mark of honor are
not only viewed in a negative light, but are also being recast as acts of “terrorism.”
Such negative perceptions are reinforced by coverage in the mass media. When
talking about the use of violence at protests or during mass demonstrations, the
media rarely focuses on the fact that police are the frequent instigators of violence
aimed at passive participants. There exists a natural bias on the part of both police
and the media to downplay the positive aspects of issue-oriented protests while
exaggerating negative portrayals of people taking to the streets to propel their
message into the social conscience.

The practice of using harmful, often lethal, munitions against peaceful protesters is
not only excessive and inappropriate, but it also inflames mass public assemblies.
Police know that they dramatically alter the tenor of a public event when they appear
attired in full riot gear often with horses, motorcycles, and even helicopters in
attendance. Despite the fact that significant injuries (including the death of Victoria
Snelgrove in Boston) have occurred as a result, and despite the findings of several
independent review commissions urging against the use of so-called less-lethal
weaponry, police continue to treat protesters as combatants in war. As long as this
occurs, protest will continue to be cast in a negative rather than as a constitutionally-
protected right.



Applying the “Terrorist” Label to Activists

On December 7, 2005, I was sitting at my desk at work and received a phone call
I will never forget. I was told that Daniel had been handcuffed and taken away

by federal agents from his job. I instantly went into a panic. I had no idea what
was going on at the time, but I knew it was serious. That night [ went home to an
apartment turned upside down, many of our personal things taken, our privacy
blatantly invaded. I went from room to room to survey the damage and take a
mental note of everything that was now missing. Both of our computers were taken,
some of my own personal things were taken that had nothing to do with Daniel—
photographs, audiotapes, bank statements, tax returns, medical records. All of
Daniel s activist work was taken—fliers, magazines, paperwork, books. They pretty
much went through the whole place and just took whatever they wanted.

My neighbors told me the agents who had come to our building said that they were
investigating a ‘domestic terrorism’situation. Upon hearing this I felt shocked, then
sickened. This was the beginning of the most frightening and painful days of my life.

The following day dozens of us anxiously poured into federal court in Brooklyn. The
only thing on my mind that day was that [ needed to see Daniel and see that he was
OK. What I didn 't expect was what he was facing, what we were all facing. During
the hearing, the prosecution uttered three words that made my heart stop—"Life in
prison.” At that moment I honestly questioned whether what [ was experiencing was
real. How could this be possible that this person I love, this person [ share my life
with, may disappear from my life forever? More unbelievably, how could someone
being accused of property destruction face a potential life sentence and be called

a terrorist?

— Jenny Synan
Daniel McGowan’s wife
May 20, 2007

chilled by applying the label of “terrorist” to activists. The government
started using this term shortly after launching its broad “war on terror”
after the criminal events of September 11. This labeling, when used by federal law
enforcement, is often a precursor to more repressive tactics, including the misuse
of grand juries to intimidate activists and to pressure them into informing on
others. Those who end up in this dragnet face the possibility of being charged with
conspiracy, which requires a low standard of evidence to convict, and frequently
results in harsher sentences than the underlying crime.’! If criminal charges are filed,

ﬁ t a higher level of government, First Amendment protected activities are
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labels like “terrorist™ that play upon jurors’ fears may preclude the possibility of a
fair and just trial.

In addition, the stigma of serving a longer sentence under the federal sentencing
guidelines’ terrorism enhancement®” (which can add years to a sentence) is
enormously damaging and may haunt those released from prison for the rest of their
lives. They may be prohibited from opening a bank account and from traveling
outside the United States, not to mention having an even more difficult time than
others convicted of felonies in securing employment. Once labeled a terrorist,
regardless of the validity of the accusation, one is assumed to be, in Donald
Rumsfeld’s words, “the worst of the worst.”>?

Domestic Terrorism Defined

The path was widened for broadening the definition of terrorism to include First
Amendment-protected activities with the passage of the USA PATRIOT Act in

the emotion-laden days following September 11, 2001. Section 802 of the Act
creates the federal crime of “domestic terrorism.”* Defined in very broad terms, it
includes ““acts dangerous to human life” that violate the criminal laws, if their goal
“appear[s] to be intended...to influence the policy of a government by intimidation
or coercion.” This expansive definition has given federal law enforcement great
latitude to conduct surveillance of activists and organizations that draw attention to
and challenge government policies, especially because the essence of protest is to
influence governmental policies.*

In addition to the broad language of the PATRIOT Act, many different definitions
of terrorism exist among government agencies. Some, such as the FBI definition,
include “violence against property,” which can lead to the criminalization of such
First Amendment activities as flyer distribution and “inundating computers.”’ In
contrast, both the State Department’s and the UN Security Council Resolution 1566
(2004), which helps codify international law concerning acts of terrorism, do not
include violence against property.*®

How Environmental and Animal Rights Activists Became the Top
Terrorism Priority

Environmental and animal rights activists are considered by the United States
government to be a top domestic terrorism threat, largely due to the efforts of U.S.
Senator James Inhofe (R-OK), Chairman of the Environment and Public Works,
with the support of FBI Deputy Assistant Director John Lewis. Inhofe has stated
that the difficulties in prosecuting underground environmental activists means that
aboveground environmental organizations should be targeted for abetting their
work.” On May 18, 2005, Inhofe addressed the Senate: “As a country, we must
not only condemn terrorism, but we must also condemn the support and acts in
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furtherance of terrorism. It is time to take a look at the culture and climate of support
for criminally based activism like ELF (Earth Liberation Front), and ALF (Animal
Liberation Front), and do something about it.”*

In response, the FBI launched an orchestrated campaign of issuing subpoenas,
conducting large-scale round-ups of activists, creating a climate of fear in which
Congress levies unprecedented penalties for property crimes, and uses threats of
severe sanctions to force individuals to turn state’s evidence. (Even the term “eco-
terrorism” is believed to have been manufactured by a public relations firm working
with the government. )®!

Groups having little mass support are targeted first because they are most vulnerable,
and curtailment of their rights is unlikely to trigger widespread social resistance.
However, once these groups have been successfully targeted, and once the legal and
psychological precedents have been established, the government may begin to use
these methods more broadly against the mainstream critics of the government.®

The discussion which follows will show how the government has identified a small
number of politically marginalized groups, mischaracterized their activities, and

is using laws intended for international terrorism to intimidate and suppress them.
Some of the actions punished constitute protected speech, and some constitute at
worst crimes of vandalism against property.

On April 13, 2006 the U.S. Department of Homeland Security (DHS) issued an
assessment of the eco-terrorist threat, highlighting tactics such as organizing
protests, flyer distribution, inundating computers with e-mails, tying up phone
lines to prevent legitimate calls, and sending continuous faxes to drain the ink
from company fax machines as primary corporate security concerns. The DHS
further claimed that “Attacks against corporations by animal rights extremists and
eco-terrorists are costly to the targeted company and, over time, can undermine
confidence in the economy.”®

Some believe that the government is changing the terminology from acts of civil
disobedience to acts of terrorism because they can show concrete results by arresting
domestic activists. Sociologist Tony Silvaggio says, “The government’s guilty-by-
association and divide-and conquer approach has really succeeded. They’ve targeted
this movement because it’s an easy target; Al Qaeda is...hard. They need to show the
American people that ‘There are terrorists out there, and we caught them.””** Several
civil liberties organizations have helped to expose the fact that the FBI engages

in warrantless and illicit surveillance programs against environmental activists.

For example, the ACLU forced the FBI to admit in 2005 that it had collected

over 2,400 pages of information on Greenpeace, an outspoken critic of the Bush
administration’s environmental policies.®
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Federal Legislation Aimed at Activists—The Animal Enterprise Terrorism Act

In a stealth move, late on Friday, November 10, 2006 the Animal Enterprise
Terrorism Act (HR 4239, S3880) was added to the House Suspension Calendar for
the following Monday, November 13. The Suspension Calendar is reserved for non-
controversial bills which are voted up or down by voice, and without discussion
and debate on the Senate floor.® The legislation had been drafted in 2002 by the
Republican-based lobbyist group American Legislative Exchange Council (ALEC)
in association with the U.S. Sportsmen’s Alliance.®” Four years later, on November
27,2006, the Animal Enterprise Terrorism Act (AETA)® became law.

“The government’s guilty-by-association and divide-
and-conquer approach has really succeeded. They've
targeted this movement because it’s an easy target;
Al Qaeda is...hard. They need to show the American
people that ‘There are terrorists out there,
and we caught them.””
- Sociologist Tony Silvaggio

The AETA expands the Animal Enterprise Protection Act of 1992.%° Supporters say it
is meant to stem illegal actions taken against controversial animal enterprises, or any
company that does business with an animal enterprise. But its sweeping language
goes much further. The Act spells out penalties even if “(A) the offense results

in no economic damage or bodily injury; or (B) the offense results in economic
damage that does not exceed $10,000.”7° The AETA could be read as making it a
crime to cause any business classified as an “animal enterprise” (e.g., factory farms,
fur farms, vivisection labs, rodeos and circuses) to suffer a profit loss—even if the
company’s financial decline is caused by peaceful protests.

Over 160 organizations, including the Natural Resources Defense Council, the New
York City Bar Association, and the National Lawyers Guild, opposed passage of the
AETA. Points of criticism include the following:

e The AETA appears to be a test case before targeting other political
movements. Animal rights activists tend to be one of the more marginalized
groups and vulnerable to selective prosecution.”’ Enacting such legislation
sets a precedent for targeting other speech based on its content.

e [t is unnecessary legislation because existing federal and state laws already
protect animal enterprise industries from criminal activity, and carry
sufficiently harsh penalties. Some of the criminal charges that may be
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brought include trespass to land, vandalism, property destruction and arson.
In addition, conspiracy, criminal mischief, riot, racketeering, theft, disorderly
conduct, and many other equivalents exist within each state.

e The AETA sets out harsher penalties for defendants seeking to convey
specific, disfavored viewpoints. While a variety of individuals and
organizations might protest corporate activities, those sitting in front of
a sweatshop to protest unfair labor practices will not be sanctioned (yet).
However, those sitting in front of a puppy mill (a kennel with substandard
conditions) in support of animal rights may be deemed domestic terrorists.

e With its broad language “interfering with operations of an animal
enterprise,” the AETA may violate the First Amendment. Such language can
be used to label as terrorism a wide range of lawful expressive conduct such
as protests, boycotts, public speeches, picketing, e-mail campaigns, media
campaigns, undercover investigations, and whistle-blowing.

e The AETA may likely deter people from advocating for reforms in the
treatment of animals and may also halt Internet organizing.

e Application of the term “terrorist™ to certain groups may pressure individuals
into informing on innocent activists in order to avoid harsh sentences. It
exploits past tragedies and the current climate of fear, while providing a
diversion from effective investigative efforts.

Will Potter, a journalist who testified before the U.S. House Judiciary Committee on
AETA, said this is the greatest threat of the legislation. At GreenlsTheNewRed.com
he writes:

Even if we buy the rhetoric of industry groups and lawmakers that
this legislation won’t directly target First Amendment activity,

the damage is still done. This legislation will impact animal
activists, even if they never enter the courtroom. It will add to

the chilling effect that already exists because of ‘eco-terrorism’
rhetoric by corporations, lawmakers and law enforcement. Through
my interviews with grassroots animal rights activists, national
organizations, and their attorneys, I have heard widespread fears
that the word ‘terrorist’ could one day be turned against them, even
though they use legal tactics.

This legislation will add to this fear and distrust, and will force
Americans to decide if speaking up for animals is really worth
the risk of being labeled a ‘terrorist,” either in the media or the
courtroom. That’s not a choice anyone should have to make.
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State Legislation Aimed at Activists

Several states have also passed legislation to limit the rights of environmental
activists, as well as animal-rights activists, often punishing crimes more severely if
it can be proven that they were committed for a political purpose. Courts in some
states have found the laws to be unconstitutional.

On April 14, 2006, Pennsylvania Governor Edward G. Rendell signed House Bill
213, which defines and adds acts of “eco-terrorism” to the state crime codes. Under
the bill, if someone commits a misdemeanor or second or third degree felony that
falls under the category of “eco-terrorism,” the offense is automatically considered
to be a degree higher than it otherwise would be. The bill also mandates that a
person convicted of “eco-terrorism” pay restitution to property owners—in some
cases up to triple the value of the original damaged property.

Utah passed House Bill 322 in March 2000. The Act created a special offense of
commercial terrorism and modified the criminal code in that state by enacting
provisions with enhanced penalties for offenses committed against animal

Testimony given by ACLU of Pennsylvania Legal Director
Larry Frankel Before the Senate Judiciary Committee,
Harrisburg, Pennsylvania, June 6,2005

In testimony to the Senate Judiciary Committee in opposition to HB 213,
the ACLU of Pennsylvania’s Legal Director Larry Frankel explained how
the statute operates as viewpoint discrimination. He cited the Supreme
Court’s decision in R.A.V.v. City of St.Paul’? in which Justice Scalia held
that the right to proscribe “fighting words” was not license to regulate
the use of words based on the state’s hostility to or preference for the
message. Mr.Frankel said:

Even if this bill were deemed to be consistent with the First
Amendment, we cannot understand why Pennsylvania would
want to characterize as terrorist individuals who engage in
conduct that only amounts to summary offenses or mis-
demeanors....Imposing harsh sanctions on people who

commit civil disobedience is a ploy that was used against civil
rights protesters.It is a coercive tactic that one would not expect
in a society that not only considers itself free but also holds itself
out as a model for other societies.
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enterprises. It specifically prohibited picketing and demonstrations in front of
businesses (with the exception of labor unions). In 2001 the ACLU of Utah filed a
lawsuit challenging the constitutionality of the statute on grounds that it was vague
and chilled First Amendment speech. On October 10, 2001, U.S. District Judge
Bruce Jenkins held that the law was unconstitutional and permanently enjoined it
from taking effect. ™

Missouri lawmakers have also tried to punish those who take pictures of puppy mills
in an effort to highlight animal abuse by deeming the taking of such photographs a
felony offense under bill H.B. 666. According to Brett Huff, an investigator for the
Missouri Humane Society, the bill’s definition of “animal facility” is ambiguous
enough to hamper other criminal investigations as well. He specifically cited a
group of methamphetamine dealers who used a horse breeding farm as a cover-up
operation.”

In spring 2006, the Maine House passed LD 1789 originally named “An Act to Deter
Environmental Terrorism in the State,” (amended to “An Act to Amend Aggravated
Criminal Mischief”) which converts misdemeanor criminal mischief (vandalism)
into a felony if the “primary purpose” of the vandalism is to protest “the practices of
a person or business with respect to an environmental or natural resource issue.””
The new bill enormously broadens what is considered a felony if anything seen

to be tampering with property is also seen to damage a business’s profitability or
reputation. The bill singles out a particular political ideology for harsher treatment.
For example, an anti-abortion protestor who sprays paint on a healthcare center
would not be implicated under the bill, while an environmental protestor who
sprayed a similar message on the wall of a corporation could be prosecuted. This
content-based legislation is patently unconstitutional.

The Maine chapter of the National Lawyers Guild issued a statement on June 14,
2006 to the Maine State Attorney General and Governor Baldacci condemning a
state pattern of laws and police actions that deter the basic constitutional rights of
free speech and political dissent.”

The SHAC 7

A case that has troubled First Amendment lawyers and scholars, activists and civil
libertarians alike is that of the Stop Huntingdon Animal Cruelty Seven (SHAC 7).
The case has broad implications for First Amendment jurisprudence: it reveals a de
facto censorship of the activist communities’ First Amendment rights by attempting
to criminalize the use of the internet by activists, something that the Animal
Enterprise Terrorist Act may also accomplish.

The SHAC 7 are six animal rights activists, Kevin Kjonaas, Lauren Gazzola, Jacob
Conroy, Joshua Harper, Andrew Stepanian, and Darius Fulmer, and the corporation,
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Stop Huntingdon Animal Cruelty, USA. The defendants were convicted of
conspiracy to violate the 1992 Animal Enterprise Protection Act,”” and were charged
with operating a website that listed protest activity against the Huntingdon animal
testing facilities.”

The activists reported on legal demonstrations and direct actions, including picketing
of companies and persons employed by those companies, and distributing lists of
companies and employees, with home addresses and personal information posted on
websites.” The prosecution presented no proof that anyone had actually engaged in
direct action as a result of reading the website.

The government premised its prosecution on two narrow exceptions to the First
Amendment: (1) the defendants used Internet websites to incite others to participate
in a campaign to close Huntingdon Life Sciences, and, (2) the words on the websites
and the language of the campaign constituted a true threat.*

Their “speech,” however, was protected under well-established First Amendment
standards. According to National Lawyers Guild member Andrew Erba, one of

the defense attorneys, statements made on the web postings did not constitute true
threats, and the direct threat doctrine is inapplicable since the postings did not
intimate direct violence by the speakers. Finally, the government’s alternate theory
that the web posting incited violence failed, as the government failed to prove

that any of the actions were provoked by web postings.®! The website did not post
targeted threats against specific individuals, as did the website in the so-called
Nuremberg Files Case. (The Nuremberg website posted personal information about
abortion providers, and the names of doctors who were murdered had lines through
them, crossing them off. )™

None of the SHAC activists was accused of causing physical damage to property or
persons. The website in question was sponsored by SHAC, a 501(c)(3) non-profit
organization which posted information about underground animal rights activism in
solidarity with their various causes. SHAC did not endorse the tactics used by such
radical eco-activist groups. It merely disseminated information.

The six defendants received sentences ranging from three to six years. Andrew
Stepanian received the maximum sentence of 36 months in prison and one year
probation and joint restitution, and became the first person in the United States to
serve time under the Animal Enterprise Protection Act.

Andrew Erba describes his personal involvement with conspiracy charges
throughout his years as an attorney, noting that “This isn’t new for the federal
government. They’ve been doing this for years, and they’re very good at it. I think
that the bottom line lesson is that the Federal Government is committing



Despite the courts questioning the strength of the government s case against Darius Fulmer at
the end of trial, he was convicted of conspiracy to violate the Animal Enterprise Protection Act
(AEPA) and was sentenced to one year and one day in prison. According to National Lawyers
Guild member Andrew Erba, the government in this case misconstrued the AEPA, which pro-
scribes a narrow range of activities, such as entering an animal enterprise to set free an animal,
and incorrectly found that mere internet organizing (which may lead someone to organize against
an animal enterprise) rises to the level of a prohibited action. PHOTO: AARON ZELLHOEFER
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The Principled Plea of Daniel McGowan

Daniel McGowan is an environmental and social justice activist who was
indicted in a multi-state sweep of over fourteen eco-activists allegedly in-
volved in incidents that occurred in Oregon in 2001.0n December 7,2005,
the FBI began the Operation Backfire roundup of alleged environmental
arsonists.In a coordinated seven-state sweep, they separately indicted

six people, including McGowan.The government also indicted three who
remain at large. The charges included possession of an incendiary device®
and use of an incendiary device in connection with a crime of violence.®
Many of those indicted faced recommended minimum sentences exceed-
ing life in prison.

McGowan plead not guilty on all counts, and after paying $1.6 million bond
raised by family and friends, was released on February 8,2006, and released
from house arrest on September 11,2006.0n November 9, after months

of negotiations, McGowan and three of his co-defendants plead guilty to
some of the many charges, with the understanding that they would not
implicate or identify anyone else.In a letter to Judge Ann Aiken at the plea
hearing McGowan stressed the importance of the plea because it allowed
him to accept responsibility for his actions while remaining true to his
strongly held beliefs.®” Weeks before the sentencing, Jenny Synan, Daniel
McGowan’s wife wrote:

Thankfully, ‘life’is no longer in the equation, but a number of years
still are, as well as the government’s desire to apply the ‘terrorism
enhancement’and possibly send him to a special restrictive control
management unit for so-called ‘terrorists.’ Daniel is a loving and
compassionate person, certainly not a terrorist.

Now we wait, but not even that much longer. Sentencing is right
around the corner.Daniel’s fate and our future will be announced
in a courtroom June 4,in Eugene, Oregon.Terrorism enhancement
or no enhancement. Five years, eight years, or more.| can only hope
that time will pass swiftly, our wounds will heal completely and we
can make it through this together.®

The government sought a sentence of eight years, while McGowan'’s law-
yers sought a sentence of no more than 63 months.The government also
argued for a terrorism enhancement in Daniel’s case which his legal team
vigorously fought.On June 4,2007, Daniel was sentenced to seven years
in prison.
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considerable resources to these prosecutions. I suspect that this is the first of many
similar conspiracy indictments.”

Operation Backfire and Grand Jury Roundups

Operation Backfire is the name the FBI gave to the 2004 merging of seven
independent investigations from its Portland, Oregon field office.* Its focus is
to investigate acts of “domestic terrorism” allegedly perpetrated by the Earth
Liberation Front (ELF) and the Animal Liberation Front (ALF).

In connection with Operation Backfire the government has issued—improperly—
grand jury subpoenas. (Grand juries are authorized to decide whether or not to bring
indictments, not to gather evidence or apply pressure to inform on others.) Many

of the individuals who appeared have cooperated with the government, while many
others have refused to appear. Several have been incarcerated for refusing to testify,
after being held in contempt even though they were charged with no crime.

Conclusion

Increasingly, the government is using domestic terrorism laws against activists,
targeting individuals and groups in part because of their political point of view.

Eric Rudolph, whose string of fatal bombings included abortion providers and a

gay nightclub, did not face terrorism charges. Environmental activists charged with
property crimes, however, are being given “terrorism enhancements” in increasing
numbers. When the label of terrorist is applied, it affords law enforcement wide
latitude to spy on activists, to improperly subpoena them, to threaten harsh penalties,
and in doing so, to intimidate many into naming other activists—frequently
innocent—out of fear of what may happen to them.

The government’s investigation of environmental and animal rights activists raises
a host of issues concerning a fundamental component of criminal law: that of intent.
One aim of environmental activists, for instance, is surely to influence government
policy, and it is because of this intent that some eco-activists have been investigated
and prosecuted under terrorism statutes. But there are crucial differences between
the aims of these dissenters and clear-cut cases of terrorism such as, say, the
Embassy bombings in East Africa or the Oklahoma City bombing perpetrated by
Timothy McVeigh. The acts for which environmental activists have been tried were
planned carefully to avoid any harm to human life; in most clear cases of terrorism,
the perpetrators plan carefully to maximize death, injury and destruction. If the term
terrorism is to have any meaning, it must make this distinction, between acts whose
very purpose is to create fear in the populace through violence intended to harm
human life, and those where every effort is made to mitigate the violent potential,
and minimize the risk of injury.
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But in many ways, the emotional power and political expedience of the terrorism
label make it too tempting to misapply it, to use it as a tool for repression. In using
terrorism statutes, rather than the many adequate laws that punish property crimes,
the government increases the chance of conviction, raises the risk of harsh prison
sentences—both in length and in the conditions of confinement. This may have two
purposes. First, it creates the illusion of progress in winning the ‘war on terror,” and
deflects accountability for its efforts to protect Americans from terrorist attack. And
second, it has undermined dissident movements—the environmental and animal
rights movements—that threaten the political status quo. These efforts have a
chilling effect on free speech for all activists, especially those who have witnessed
the coordinated efforts by law enforcement at the local, state and federal levels.
Increasingly, participation in political movements poses great risks, from false arrest
at street demonstrations, and conviction on altered evidence, to being called before a
grand jury to testify against other activists, and convicted and sentenced to as much
as life in prison for a small-scale property crime that posed no threat to human life.



A Catalogue of Unlawful Government Tactics

Lines of police blocked the crowd from moving in any direction. As a Legal
Observer, [ kept asking different officers, “How can people leave from this
situation?” “Officer, are we being arrested?” I received a slew of contradictory
responses: We could leave out of the back of the line. We were definitely not being
arrested, don t worry about it. We were just being detained.

I saw police rolling out orange nylon nets and begin stretching them around us and
soon all of the 227 people that were on the sidewalk were trapped in the nets, still
not knowing what was happening. One by one we were handcuffed and brought to
the detention center in an old bus depot they had set up just for the protestors they
were expecting to arrest. It was huge and filthy.

From the oil-coated floor of the pen we were held in, [ watched for hours as police
brought in and processed over 1,100 people—mostly young people—that were
arrested in the street